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Summary

This research project aims at clarifying the key legal concepts related to State aid and tax measures in the
energy sector in order to improve legal certainty and favour greater efficiency with regard to tax benefits.

From a general perspective, the analysis shows that environmental taxes and energy taxes cannot be
considered two overlapping concepts but some taxes may fit into both categories, i.e. an energy tax can be an
environmental tax. In other words, energy taxes and energy incentives are not always able to achieve or
improve environmental protection. However, some of them may be aimed at achieving other legitimate public
policy objectives such as ensuring a competitive, sustainable and secure energy system in a well-functioning
Union energy market.

The study of the concept of “environmental tax” included in the General Block Excepction Regulation (GBER)
and in the European Commission's guidelines (EAG), checked against the notion of “energy tax”, demonstrates
that in the field of State aid a specific legal configuration is used. The latter stems from the reference to both
the taxable base and the beneficial effects -from an environmental point of view— obtained from the tax
concerned. In the opinion of some researchers, this way of articulating the concept of “environmental tax”
causes a wide area of legal uncertainty and the exclusion of certain energy taxes and its incentives which fall
outside environmental policies. However, other researchers point out that the Energy Taxation Directive covers
almost all the relevant energy taxes and thus, the concept of “environmental taxes” together with the
characterisation of harmonised energy taxes as environmental would provide enough certainty in this regard.
Besides, the environmental protection effect should not be proven but it is construed by law in all relevant
cases and so are the transparency and incentive effect.

The consistency of State aid rules on the way of setting up the treatment of energy tax incentives exclusively
from an environmental point of view, combined with the fact that the incentives receiving a privileged scheme
with regard to State aid regulation have both environmental and other purposes, also raises doubts about the
desirability of maintaining this scheme in the future.

Two alternatives to the current regulation are proposed. The first one is to modify the current definition of
“environmental tax” within the meaning of State aid scheme, extending it to accommodate therein the
common and general concept of environmental tax (based on the tax structure), or by expressly incorporating
to the environmental tax concept those energy taxes with similar basic characteristics, so that legal uncertainty
—ifitis the case-is reduced and discrimination —if any— not serving to clearly objective differences is avoided.

The second one is to create a special regime or consideration (in the GBER and the EAG) for energy taxes
where the same objective application sphere as the one of the current special State aid schemes could be
applied, but with increased conceptual security and maybe equity. This system would also allow placing
greater emphasis on specific energy policy elements, but without necessarily implying a current change in the
objective sphere of the incentives. A combination of both these alternatives can be also considered.
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1. Introduction

In the context of the EU State aid modernization process, this research project aims at clarifying the key legal
concepts related to State aid and tax measures in the energy sector!. More specifically, the analysis aims at
finding the necessary definitions, categorizations and systematizations to improve legal certainty and favour
greater efficiency with regard to tax benefits.

This project’s baseline assumption is that imprecise definitions and terms used in the EU regulations and the
Commission’s guidelines cause uncertainty, also in the context of State aid. Differences between Eurostat and
OECD data on the classification of taxes “related to the environment” stress the need for research in
terminological and conceptual issues to reach a common understanding, at least at the EU level. Moreover,
there are significant differences on taxes on energy products among countries in terms of taxable products,
legal definitions, levels of taxation and exemptions and tax incentives?. Indeed, both at EU and national level,
the lack of a common understanding of what “energy taxes” or “environmental taxes” are, does not allow
progress towards an effective energy taxation model within the State aid framework.

With regard to State aid, Member States are free to decide which fiscal aid they consider most appropriate.
However, in exercising their tax sovereignty, they must act consistently with the Union Law and with the EU
State aid rules. In this context, the legal framework, we need to take into account, is first of all composed of
article 107 of the Treaty on the Functioning of the European Union (hereinafter, TFEU). On the basis of Article
107 (3) (c) TFEU, the Commission considers environmental protection one of the sectors that deserves specific
guidelines (hereinafter, EAG or guidelines).

Moreover, Article 44 of the General Block Exception Regulation (hereinafter, GBER)® provides that “aid
schemes” in the form of reductions in environmental taxes fulfilling the conditions of the Energy Tax Directive
(ETD) shall be compatible with the internal market within the meaning of the Treaty and shall be exempt
from the notification requirement. The beneficiaries of the tax reduction shall pay at least the Community
minimum tax level set by ETD*. Such aid is presumed?® to have an incentive effect considering that these

For this purpose, some key issues provided by the project coordinator to the group of researchers were the following: 1. What is the function of the
“environmental tax” concept in the articulation of the categories included in the GBER for the taxes on energy? 2. To analyze the concept of “tax on energy”,
its typology and its use as a specific category within the GBER. 3. To analyze the feasibility of the implementation of a new treatment in the field of State aid
in the taxes on energy in a direct way and not through its possible configuration as environmental taxes and the guiding criteria for its application on the
basis of the principles of the TFEU and the jurisprudence of the ECJ and 4. The nature of tax incentives on energy, can justify a specific treatment for energy
on State aid regulations? Could it be related to the package of energy measures and climate change also? - Are there other Community policies making
advisable a specific section of exemption by categories for incentives in taxes on energy? Prof. English developed the specific analysis of the “Energy Tax
Incentives and the GBER regime” in a separate document.

For example, Eurostat does not consider the German tax on wastewater (Abwasserabgabe) as an environmental tax while the OECD does.

Commission Regulation (EU) No 651/2014 of 17 June 2014, declaring certain categories of aid compatible with the internal market in application of articles
107 and 108 of the Treaty (OJ L 187, 26 June 2014).

The article 44 “Aid in the form of reductions in environmental taxes under Directive 2003/96/EC” states the following: “1. Aid schemes in the form of
reductions in environmental taxes fulfilling the conditions of Council Directive 2003/96/EC of 27 October 2003 restructuring the Community framework
for the taxation of energy products and electricity shall be compatible with the internal market within the meaning of Article 107(3) of the Treaty, and shall
be exempted from the notification requirement of Article 108(3) of the Treaty, provided that the conditions laid down in this Article and in Chapter I are
fulfilled. 2. The beneficiaries of the tax reduction shall be selected on the basis of transparent and objective criteria and shall pay at least the respective
minimum level of taxation set by Directive 2003/96/EC. 3. Aid schemes in the form of tax reductions shall be based on a reduction of the applicable
environmental tax rate or on the payment of a fixed compensation amount or on a combination of these mechanisms. 4. Aid shall not be granted for biofuels
which are subject to a supply or blending obligation”.

Recital 64 of the GBER clarifies this statement: “Aid in the form of tax reductions pursuant to Council Directive 2003/96/EC of 27 October 2003 restructuring
the Community framework for the taxation of energy products and electricity favoring environmental protection covered by this Regulation can indirectly
benefit the environment. However, environmental taxes should reflect the social cost of emissions while reductions from taxes may adversely impact on
this objective. It therefore seems appropriate to limit their duration to the period of application of this Regulation. After this period, Member States should
re-evaluate the appropriateness of the tax reductions concerned. In order to minimize the distortion of competition, the aid should be granted in the same
way for all competitors found to be in a similar factual situation. To better preserve the price signal for undertakings which the environmental tax aims to
give, Member States should have the option to design the tax reduction scheme based on a fixed annual compensation amount (tax refund) disbursement
mechanism”.
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reduced rates contribute at least indirectly to an improvement of environmental protection by allowing the
adoption or the continuation of the overall tax scheme concerned, thereby incentivizing the undertakings
subject to the environmental tax to reduce their level of pollution®.

Furthermore, although Member States may apply tax exemptions —including the implementation of a level of
taxation down to zero— and reductions under Articles 15 to 17 of the current Energy Tax Directive (hereinafter,
ETD)7?, these measures have to be notified following Article 26 of the ETD and may be checked by the
Commission under State aid rules.

In this context, the European Commission is bound by an objective and legal concept of State aid according
to the notion of aid given by the ECJ?, and there are no guidelines on the application of State aid to indirect
(or energy) taxes. In the absence of judgments, the Commission will therefore refer to its decisional practice,
even if it is not possible to address all the issues on this basis. Besides, all the energy taxes do not perfectly fit
into the categories of direct and indirect taxes (e.g., taxes on process and production methods — PPM - and
taxes on inputs not incorporated in the final product cannot completely be regarded as indirect taxes imposed
on products) or into the notion of “environmental taxes” considered in some EU legal contexts.

Bearing this in mind, this paper is built upon two main ideas: (i) the reference to environmental taxes in State
aid law may be problematic, and the uncertainty caused by this term can distort the conceptual and legal
framework of State aid rules; and (ii) the need to focus on different objectives rather than the environmental
ones stems from the fact that not each energy tax nor all the related tax incentives are strictly environmental
but they may also achieve other goals associated with other Community policies.

In this context, section 2 deals with the concept of “environmental taxes” and of “energy taxes”, their
classifications and their typologies. Section 3 deals with these concepts within the framework of the GBER and
of the 2014 EAG and their relationship with the general concepts defined in section 2. Section 4 focuses on
whether the concept of “environmental taxes” is the most appropriate mechanism for the treatment of taxes
on energy in the State aid framework or whether — due to the peculiarities of energy taxes —a different solution
is needed. The latter will take into account that energy taxes can achieve different objectives besides
environmental ones. The conclusions of our analysis will be summarized in section 5.

2. The concept of “environmental taxes” and
“‘energy taxes”

In the EU and international contexts, there are two different definitions of environmental taxes, i.e.: (1) a
general definition; and (2) another definition that can be found in the State aid regulations and, in particular,
in the GBER and in the Guidelines on State aid for environmental protection and energy 2014-2020 (2014 EAG

See article 6 (5) e) of the GBER. For the sake of completeness, Article 6 (5) reads: “the following categories of aid are not required to have or shall be deemed
to have an incentive effect”. Therefore, there are two different situations: Not required to have an incentive effect - shall be deemed to have an incentive effect.

See Council Directive 2003/96/EC of 27 October 2003 restructuring the Community framework for the taxation of energy products and electricity (OJ L 283,
31 October 2003) and Proposal for a Council Directive amending Directive 2003/96/EC restructuring the Community framework for the taxation of energy
products and electricity, (COM (2011) 169/3). The unofficial codification version prepared by the Commission services may be consulted.

See Communication from the Commission. Draft Commission Notice on the notion of State aid pursuant to Article 107(1) TFEU, Brussel, 2014, para.4,
available at http://ec.europa.eu/competition/consultations/2014 state aid notion/draft guidance en.pdf., in particular paragraph 3 of the Draft Commission
Notice: “Considering that the notion of State aid is an objective and legal concept defined by the Treaty, the Commission will simply clarify how it
understands the Treaty provisions, in line with the EU case-law, without prejudice to the interpretation of the Court of Justice of the European Union”.
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or 2014 guidelines). Conversely, there are no defining rules for the notion of “energy taxes”, which tend to be
considered, by default, a subset of environmental taxes.

2.1. The general definition of environmental taxes

When using the term environmental taxes, references should be made to taxes that have environmental effects
and, specifically, that encourage a behavioural change to promote environmentally friendly behaviour and
discourage environmental damage and/or a reduction in the use of natural resources®. In other words, the term
should only refer to taxes that are directed at protecting the environment. In this context, a recent judgement of
the EC]J, Transportes Jordi Besora'®, appears to encourage this approach. As the ECJ suggested, a tax is directed
at protecting the environment only if the structure of the tax, i.e. the taxable item or the tax rate, is specifically
designed to reach such an objective. This means that choosing the polluting tax base as an element for
identifying environmental taxes is not satisfactory, because there is no inevitable connection between taxing a
polluting tax base and obtaining an environmental effect'!. Moreover, it is not sufficient that the objective of the
tax is to discourage the use of products that are considered to be harmful from an environmental perspective,
but, rather, that the structure of the tax should be specifically designed to attain such an objective.

2.2. The concept of energy taxes

In a broad sense, the notion of energy taxation refers to any measure of fiscal nature which affects this sector.
However, considering the legal context, energy taxation is usually connected with environmental taxation.

Some international organizations and institutions (e.g. OECD, IEA, Eurostat'? or the European Commission'?)
consider and presume that, because of their tax base!4, energy taxes are a subset of environmental taxes'.
However, to consider energy taxes as environmental taxes due to their tax base is too simplistic because not
every energy tax can be regarded as an environmental tax. It is only when the structure of the energy tax is
specifically designed to attain an environmental objective that we can consider it an environmental tax'é. In

See E PITRONE “Defining “Environmental Taxes”: Input from the Court of Justice of the European Union”, 69 Bull. Intl. Tax n°. 1, at pp. 62-63, 2015.
Judgement of the Court, 27 Feb. 2014, Case C-82/12, Transportes Jordi Besora S.L. v. Generalitat de Catalunya, EU: C: 2014:108.

C. SOARES, “Environmental Tax: The Weakening of a Powerful Theoretical Concept”, in Critical Issues in Environmental Taxation: International and
Comparative Perspectives, ch. 1.2, (J. Milne et al. eds., Oxford U. Press 2005).

EUROSTAT, Environmental taxes - a statistical guide, 2013, available at http://ec.europa.eu/eurostat/documents/3859598/5936129/KS-GQ-13-005-EN.PDE
pp. 10 et seqq.

According to the 2014 Report “Taxation trends in the European Union” “energy taxes include taxes on energy products used for both transport and stationary
purposes (...) the most important energy products for transport purposes are petrol and diesel. Energy products for stationary use include fuel oils, natural gas,
coal and electricity. Note that CO2 taxes are included under energy taxes (rather than under pollution taxes), as it is often not possible to identify them separately
in tax statistics. A further disaggregation is provided for energy taxes, namely a category giving the tax revenues stemming from the transport use of fuels.
Transport fuel taxes include only those taxes which are levied on the transport use of fuels/energy products (including CO2 taxes) and hence form a subgroup
of energy taxes”, p. 277. This economic classification of taxes and the categorization of energy taxes are computed specifically for this statistical publication,
using the National Tax List (National Accounts data) and complementing this with more detailed tax revenue data provided by the Member States.

10
11

12

13

»«

14 The tax bases are grouped by four main categories: energy, transport, pollution, resources. According to EUROSTAT, the category of energy taxes “includes

taxes on energy production and on energy products used for both transport and stationary purposes. The most important energy products for transport
purposes are petrol and diesel. Energy products for stationary use include fuel oils, natural gas, coal and electricity. Taxes on biofuels and on any other
form of energy from renewable sources are included. Taxes on stocks of energy products are also included. Carbon dioxide (CO2) taxes are included under
energy taxes rather than under pollution taxes. There are several reasons for this. First of all, it is often not possible to identify CO2 taxes separately in tax
statistics, because they are integrated with energy taxes, e.g. via differentiation of mineral oil tax rates according to the carbon content of the fuel. In addition,
they are partly introduced as a substitute for other energy taxes and the revenue from these taxes can be very large compared to the revenue from pollution
taxes. This means that including CO2 taxes with pollution taxes rather than energy taxes would distort both the time series at national level and international
comparisons. If CO2 taxes are identifiable, these taxes should be reported as a separate category next to the total energy taxes. Taxes on greenhouse gas
emissions other than CO2 should also be included here”.

15

16

See OECD, Taxation trends in the European Union and Mobilizing investments in energy efficiency, 2014; OECD/IEA, 2012.

See Transportes Jordi Besora case (cit. ut supra) and E PITRONE “Defining “Environmental Taxes”: Input from the Court of Justice of the European Union”,
69 Bull. Intl. Tax ne. 1, at pp. 62-63, 2015.
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other words, environmental taxes and energy taxes cannot be considered two overlapping concepts but some
taxes may fit into both categories, i.e. an energy tax can be an environmental tax. In this sense, the example
of the minimum rates of the current ETD is clear cut. These rates being based on the volume of the energy
products consumed rather than on energy content or on the CO2 emissions, are contradictory to the global
climate change goals'’. Moreover, they discriminate against renewable energy sources. The latter are taxed at
the same rate as the energy source they are intended to replace, e.g. biodiesel is taxed the same as diesel. As
this rate is based on volume, products with lower energy content, such as renewable, carry a heavier tax
burden compared to the fuels they are competing with!®. In other words, as the Commission pointed out, the
ETD provides no incentive or even price signal to promote alternative energies and to encourage consumers
to save energy. This means that these energy taxes do not produce any environmental effects and, taking into
account the general definition of environmental taxes, they cannot be considered environmental taxes.

On the contrary, an example of energy tax that could be included into the broader category of environmental
taxes can be seen in the proposal to amend the ETD. More specifically, there is the will to split the minimum
tax rate of energy taxes into two parts: one based on carbon dioxide emissions of the energy product (i.e.
minimum carbon tax); the other one based on energy content of the energy products®.

In conclusion, the term “environmental taxes” refers to taxes that are directed at protecting the environment
and, therefore, have environmental effects encouraging a behavioural change to promote environmentally
friendly behaviour and discourage environmental damage and/or a reduction in the use of natural resources.
This means that energy taxes —due to their peculiarities and/or the fact that they are ill-designed?— cannot
always be considered environmental taxes.

2.2.1. Classifications and typologies of energy taxes

One of the greatest difficulties in providing a classification and systematization of energy taxation is the lack
of uniform data. There are not the same or similar tax laws in the countries and as statistics are derived from
information provided by each State, these categories include subsidies mixed with tax incentives®.. In addition,
aid in the form of exemptions and tax incentives appear scattered in the different levels of taxation and tax
instruments — incentives are widely used for industries with intensive energy consumption to avoid loss of
competitiveness and maintain the level of employment, or for companies that have been trading scheme
allowances, to name just two of the most popular examples in the countries of the European Union. These
circumstances blur the classical conceptual lines based on separating direct and indirect taxes as well as
defining and categorizing taxable events as a classification and systematization criteria consensually valid.

Taking into account the environmental objectives of public policies, it can be seen that the dichotomy of
“taxes on polluting emissions” (carbon tax) as opposite and distinct from “taxes on energy products and

See also, A. ANTON ANTON, M. VILLAR EZCURRA, “Inherent logic of EU energy taxes: toward a balance between market protection and environment
protection”, in L. KREISER, S. LEE, K. UETA, J. E. MILNE, H. ASHIABOR (eds.), Environmental Taxation and Green Fiscal Reform. Theory and Impact, 2014,
p. 57 et seqq.

EUROPEAN COMMISSION, Summary of the impact assessment. Accompanying document to the Proposal for a Council Directive amending Directive
2003/96/EC restructuring the Community framework for the taxation of energy products and electricity, SEC(2011) 410, pp. 2 et seqq.

EUROPEAN COMMISSION (2011), Proposal for a Council Directive amending Directive 2003/96/CE restructuring the Community Framework for the
Taxation of Energy Products and Electricity, COM (2011) 169/3.

20 The wording “ill-designed” is used in terms of environmental protection objectives not in terms of fiscal aims.

21 Concerning the role of tax incentives in the energy sector under Climate Change’s challenges, see the results of the Seminar I of the Project (Working Paper

49 in this serie). In this context, the role of tax incentives on the energy sector is reviewed and also its relation with tax expenditures, command and control
regulation and other instruments to promote the reduction of polluting emissions.
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electricity” is the most widespread in all countries. The OECD in its Reports?* has a classification methodology
that compares effective tax rates in terms of energy content and carbon emissions in the context of thirty-
four countries and distinguishes energy taxes according to the three categories of its use: Transportation, heat
and generation process and electricity?, to highlight that the products of energy used in transport are taxed
significantly more (the damage to environment is higher) in most countries. In the second category (heat),
energy products used for industrial or energy conversion purposes are taxed with lower rates (albeit through
explicit types or emission trading systems) than residential or commercial use, probably not to undermine
industrial competitiveness. However, the OECD Reports also highlight that in some countries exactly the
opposite is happening, and as exemptions lead to a decrease in energy prices in certain sectors, such benefits
may distort the use of energy in a negative sense for the environment. As for electricity, being a by-product of
energy generated from primary sources (e.g. gas, coal or wind), rather than simply showing the energy
consumed finally, data on Reports consider fuels used to generate electricity and conversion losses. The 2013
Report presents the effective rates in the use of energy together in terms of energy content (measured in
gigajoules) and carbon emissions (measured in tones of CO, emitted). Different countries undergo energy
taxation in two ways: by taxing the fuels used in energy generation and/or taxing energy consumption.

In any case, a look at the design of energy taxation in other countries according to the data provided by the
OECD and EEA, shows substantial differences both in structure and level of taxation to energy in developed
countries.

Most energy taxes are classified as excise duties on consumption, although often identified with carbon tax
instruments as opposed to CO», rax*. At other times, the term carbon tax is used as a generic and
comprehensive term for taxes on energy products, pollutant emissions and other forms of taxation related to
energy, such as those applied to natural sources®®. However, in our opinion, only energy taxes that encourage
the reduction of pollutant emissions should be considered genuine carbon tax and not those taxes with a levy
not related to the amount of carbon emitted in the burning of fuel, as reducing emissions is not directly
encouraged within the tax structure®.

Moreover, energy taxes are usually referred to as “other taxes” associated with the most varied instruments and
classified based on the use of energy (transport, industry, or domestic sector).

A possible classification criterion to use could be to distinguish taxes on different energy uses, though, the
most widespread system in doctrine that has dealt with this issue is to separate taxation on energy products
from the one on pollutant emissions, often by placing natural resources taxation under the category of
products taxation.

Janet E. Milne and Michael Skou Andersen propose a classification criterion that address to their design,
separating taxes on emissions and effluent taxes, product taxes and natural sources taxes?’. These taxes have
also been systematized depending on their taxable elements according to the taxation of consumed energy

22
23

See for instance, OECD (2013 and 2014), Taxing Energy Use: A Graphical Analysis, OECD Publishing. (http://dx.doiorg/10.1787/9789264183933-en).
See OECD, Taxing Energy Use: A Graphical Analysis, 2013, p. 13.

24 7 ROGERS-GLABUSH (ed.), International Tax Glossary, IBED, 62 ed., 2009, p.158.

25 VIVID Economics, Carbon taxation and fiscal consolidation: the potential of carbon pricing to reduce Europe’s fiscal deficit, May 2012.

26 Many energy taxes do not include measures to encourage reductions of pollutant emissions, or carbon capture or sequestration. See. C. O ‘'BRIEN; M.

FARMER; M. DREIBELBIS, y C.G. JENKINS, “Carbon taxes’, International Tax Monitor, June 7, vol. 13, No. 112.

27 gee J. E. MILNE, M. SKOU ANDERSEN, “Introduction to environmental taxation concepts and research”, in MILNE, J.E. and M. SKOU ANDERSEN (eds.),
Handbook of Research on Environmental Taxation, Eduard Elgar, Northampton, Cheltenham, Massachusetts, 2012, p. 22.
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amount, heat content or emissions associated to consumption?®. Although some studies include taxes on
natural resources as product taxes, the difference of approach on its taxation ought to recognize that they
belong to a different category. So while taxes on products are linked to the price of pollution, taxes on natural
resources put a price on the use of scarce natural resources. In each case the social value is different, but the
ultimate goal may be, or may be related to, the environmental protection.

Another possible classification is the one focusing on the prevalent role of tax (environmental or fiscal) and
it can be distinguished between energy tax incentives, financial energy taxes and fiscal or revenue energy
taxes. The first type is characterised by its environmental impact, the second one by its ability to finance
environmental measures and the third one by the fact that it primarily pursues to collect public revenue. Such
classifications are useful to draw attention to the various forms and functions of energy taxes. The Pigouvian
tax®® reflects the marginal social cost, and it is designed to internalise negative externalities in the economy;,
providing incentives to change behaviours. Other taxes are simply placed in tax systems to finance specific
schemes that allow to ease environmental burdens caused by water, air or waste pollution and they are often
included in the other two categories: Furthermore they are not considered rates as the product of its revenue
is affected to reduce pollution and not to finance collection services or waste treatment.

Energy taxes may also be classified independently or in a complementary way assessing their role in relation
to other instruments. In the light of the above it is clear how energy taxes go beyond conventional tax
classifications and how different legal and non-legal disciplines can be set in either index or criteria to offer
a typology of classification and evaluation of environmental taxation and especially of that applied to the
energy sector. For example, the distinction between fiscal and non-fiscal taxes is the most relevant element
according to theorists of public finances, while for others, what is important is the distinction between
financing and incentives.

2.2.2. Our proposal: classification of energy taxes based on their taxable event

Given that taxes to energy and transport are usually regarded as environmental taxes —especially for statistical
purposes®— we propose to classify energy taxes®, according to their taxable events taking into account that
they should always be considered indirect taxes??. This leads us to the following categories:

- Taxes on energy products, depending on their use (transport®, heat, electricity generation®*)
- Taxes on polluting emissions®:

- €O, emissions

28 SeeThe Report Economics for Energy, 2013, p. 23.

The idea behind these taxes is to discourage environmental damages. See PM. HERRERA MOLINA, “Design options and their rationale”, in J.E. MILNE, M.
SKOU ANDERSEN (eds.), Handbook of Research on Environmental taxation, Cheltenham, Massachusetts, 2012, cit., p.86.

EEA: Environmental signals 2002 — Benchmarking the millennium; Environmental assessment Report No 9, Copenhagen, 2002.

29

30

See OECD: Taxation trends in the European Union, 2013, p. 17.

32 An essential element in shaping the energy taxes is fixing tax incentives, which technically can be adopted in various ways (exemption, non-liability,

reductions in tax base, reductions in rates to zero, deductions, taxes refund and tax credits).About the role that tax incentives for energy should play, we have
dealt with that in the Seminar 1 of this research project.

33 In the taxation of energy products to be used in transport, the most important ones are gasoline (leaded or unleaded) and diesel.

34" For uses different than transport, fuel oil, natural gas, coal and electricity are included.

35 Emissions taxes are treated as energy taxes rather than pollution taxes, because it is not possible to treat them separately for statistical purposes.
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- Measured or estimated NOy emissions

- SO, content of fossil fuels

- Other air emissions

- Regarding electricity as a result of the use of primary energy sources:
- Taxes on production activities/electricity generation

- Taxes on electrical installations

- Taxes on electricity consumption

3. The definition of environmental tax enshrined
in the GBER and in the 2014 guidelines. A
critical analysis

Article 2 (119) of the GBER and article 1.3 (15) of the 2014 guidelines define an environmental tax as “a tax with
a specific tax base that has a clear negative effect on the environment or which seeks to tax certain activities,
goods or services so that the environmental costs may be included in their price and/or so that producers
and consumers are oriented towards activities which better respect the environment”%. Neither the GBER
nor the 2014 guidelines provide a definition of energy taxes.

As for the definition of environmental taxes, it is important to point out a few elements. First, from a historical
perspective, this definition was not provided for by the 1998 Guidelines. It was introduced for the first time in
2001 and it was changed in 2008. In particular, in 2001 the definition of environmental tax was — using the one
already implemented by the Communication from the Commission Environmental taxes and charges in the
single market (COM (97) 9 final, 26.3.1997) — the following: “Environmental tax: ‘One likely feature for a levy
to be considered as environmental would be that the taxable base of the levy has a clear negative effect on the
environment. However, a levy could also be regarded as environmental if it has a less clear, but nevertheless
discernible positive environmental effect [. . .] In general, it is up to the Member State to show the estimated
environmental effect of the levy [...]”%. This definition seems stricter than the one chosen in 2008 and based
mostly on a domestic evaluation.

Second, from a formal perspective, it is worth mentioning that due to its position under the heading
“definitions applying to aid for environmental protection”, the definition of environmental taxes enshrined in
the GBER applies specifically to aid for environmental protection®. In other words, it seems that, at least in

36 Commission Regulation (EU) No 651/2014 of 17 June 2014, declaring certain categories of aid compatible with the internal market in application of articles

107 and 108 of the Treaty (OJ L 187, 26 June 2014); European Commission, Communication from the Commission. Guidelines on State aid for environmental
protection and energy 2014-2020, 2014/C 200/01, 28 June 2014.

37 Community guidelines on State aid for environmental protection (2001/C 37/03), 3 February 2001 under B.6. (Definitions and scope).

38 Commission Regulation (EU) No 651/2014 of 17 June 2014 declaring certain categories of aid compatible within the internal market in application of Articles
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principle, this definition is also based —as the general definition analysed above- on the will to achieve a higher
environmental protection.

If we consider the relationship between the general definition of environmental taxes and the specific
definition enshrined in the GBER and in the 2014 guidelines, we can observe that both the GBER and the 2014
guidelines provide a broad definition of environmental taxes that includes both taxes with a polluting tax
base and taxes with environmental effects. According to these definitions, energy taxes —due to their tax bases—
should be considered environmental taxes. However, there is no inevitable connection between taxing a
polluting tax base and obtaining an environmental effect®. Therefore, if one wants to achieve a higher
protection of the environment it should follow the general definition of environmental taxes, and,
consequently, a reference to “the specific tax base that has a clear negative effect on the environment” is not
enough.

As far as tax reductions are concerned, compared to the previous guidelines from 2001, the 2008 guidelines
for environmental protection maintained the possibility of long term derogations from “environmental taxes”
without conditions as long as, after reduction, the companies concerned pay at least the Community
minimum level of taxation. Where the companies do not pay at least this minimum level, long term
derogations remain possible, but Member States must demonstrate that these derogations are necessary and
proportionate. The beneficiaries of very important reductions or even full exemptions are sometimes big
polluters. The Commission considers that under certain conditions, such derogations may be justified, but in
any case Member States should justify their necessity*.

At present, the new 2014 environmental guidelines follow a common approach and are based on
“strengthening the internal market*!, promoting more effectiveness in public spending through a better
contribution of State aid to the objectives of common interest, greater scrutiny on the incentive effect*?, on
limiting the aid to the minimum necessary, and on avoiding the potential negative effects of the aid on
competition and trade”*.

Compared with the earlier 2008 guidelines, the scope of application is extended in an alternative way to “State
aid granted for environmental protection or energy objectives in all sectors governed by the Treaty”. Thus,
they apply also to those sectors that are subject to specific Union rules on State aid (transport, coal, agriculture,
forestry, fisheries and aquaculture) unless such specific rules provide otherwise.

107 and 108 of the Treaty; European Commission, Communication from the Commission. Guidelines on State aid for environmental protection and energy
2014-2020, 2014/C 200/01, 28 June 2014, (119).

39 £ PITRONE, Defining “Environmental Taxes”: Input from the Court of Justice of the European Union, cit., pp. 64.

40 gee http://europa.eu/rapid/press-release_MEMO-08-31_en.htm?locale=en.

41 “Internal energy market legislation includes Directive 2009/72/EC of the European Parliament and of the Council of 13 July 2009 concerning common rules

for the internal market in electricity, Directive 2009/73/EC of the European Parliament and of the Council of 13 July 2009 concerning common rules for the
internal market in natural gas, Regulation (EC) No 713/2009 of the European Parliament and of the Council of 13 July 2009 establishing an Agency for the
Cooperation of Energy Regulators; Regulation (EC) No 714/2009 of the European Parliament and of the Council of 13 July 2009 on conditions for access to
the network for cross-border exchanges and Regulation (EC) No 715/2009 of the European Parliament and of the Council of 13 July 2009 on conditions for
access to the natural gas transmission networks or any subsequent legislation replacing these acts in full or in part” (see GBER, Article 2, 131).

42 An incentive effect occurs when the aid induces the beneficiary to change its behaviour to increase the level of environmental protection or to improve the

functioning of a secure, affordable and sustainable energy market, a change in behaviour which it would not undertake without the aid. The aid must not
subsidize the costs of an activity that an undertaking would anyhow incur and must not compensate for the normal business risk of an economic activity
(see para. 49 of the guidelines 2014-2020).

43 Communication from the Commission, Guidelines on State Aid for environmental protection and energy 2014-2020, OJ C 200/1, 28 June 2014. See para.12.

4 see para. 13 of the 2014 guidelines.
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3.1. Energy taxes within the GBER and the 2014 guidelines framework

In any case, in our opinion, under the current rules on State aid, the following taxes on energy should be
considered:

- Taxes of energy products and electricity harmonized by the ETD

- Taxes of energy products and electricity not harmonized by ETD - included analogous products covered
on the ETD scope and extra-budgetary taxes®.

- Taxes meeting the requirements of the GBER and the 2014 EAG definitions, exclusively including taxes
“with a specific tax base that has a clear negative effect on the environment or which seeks to tax certain
activities, goods or services so that the environmental costs may be included in their price and/or so that
producers and consumers are oriented towards activities which better respect the environment”“6.

On the contrary, the following usual taxes on the energy sector would be excluded from the environmental
taxes classification and the consequent application of the GBER and the 2014 EAG special regime for State aid:

- Taxes on raw materials or on energy sources when they cannot be regarded as “environmental taxes” in the
light of the GBER and the 2014 EAG

- Taxes on energy consumption, other than taxes on energy products and electricity, covered by ETD, which
are not regarded as “environmental taxes” within the meaning of the GBER and the 2014 guidelines (e.g.
tax on electricity consumption)

- Taxes on energy products and electricity, nor harmonized neither eligible for the minimum level of taxa-
tion under the harmonized energy taxes

To all of this we must add the restrictive consequences resulting from the criterion expressed by the EU
General Court (Fifth Chamber) in case T-251/11 (Republic of Austria v. European Commission), according to
which “it must be pointed out that any element in the Directive on the energy taxation allows the Court to
conclude that the European Union legislature had the intention, directly or indirectly, when adopting it, to
establish any sort of regulation in order to strengthen, include or limit extra budgetary structured systems
such as that at issue in this case, namely pursuing specific involvement objectives or, in other words, equipped
with a specific direct and predetermined purpose. It must therefore be concluded that the Commission did
not commit any error by stating that the purpose of the GSO was to pass on the extra costs generated by the
promotion of renewable energy to the final consumers of electricity, in an extra budgetary way, the aim of the
Directive of energy taxation was, however, to harmonize the general taxation of the designated products,
including electricity, benefiting the general budget and without specific involvement (see also, by analogy,
Judgment of 27 February 2014 (TJ 2014 1)"*".

45 According to the GBER, ‘Union minimum tax level’ means the minimum level of taxation provided for in the Union legislation; for energy products and

electricity it means the minimum level of taxation laid down in Annex I to Council Directive 2003/96/EC of 27 October 2003 restructuring the Community
framework for the taxation of energy products and electricity (see article 2 (120)).

See GBER and 2014 guidelines. Also see EU:T:2014:1060, paras. 195 and 200.
See EU:T:2014:1060, para. 169. Free text translation from Spanish official version (not yet available in English).

46
47
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3.2. Should we use a general definition of environmental taxes also in
the context of State aid law and, specifically, within the GBER and the
2014 guidelines?

However, one question remains: should we use the general definition of environmental taxes also in the
context of State aid law and, specifically, within the GBER and the 2014 guidelines?

Looking at the objectives of environmental and energy aid, one of the possible solutions is to use the general
definition of environmental taxes (see section 2.1.) also in the context of State aid law and, specifically, within
the GBER and the 2014 guidelines.

The 2014 guidelines differentiate between environmental and energy aid, their objectives and the incentive
effects they need to have. With regard to environmental aid, the guidelines underscore that the goal of
environmental aid is to increase the level of environmental protection compared to the level that would be
achieved in the absence of the aid*®. Moreover, the aid must induce the beneficiary to change its behaviour
to increase the level of environmental protection?. As for the objective of aid in the energy sector, this is to
ensure a competitive, sustainable and secure energy system in a well-functioning Union energy market™. In
this case, the incentive effect is to improve the functioning of a secure, affordable and sustainable energy
market.

When it comes to aid in the form of reduction in or exemptions from environmental taxes®!, only
environmental taxes that discourage environmentally harmful behaviour and increase the level of
environmental protection®” are taken into account by the GBER and the 2014 guidelines.

More specifically, the GBER allows reductions in environmental taxes —that can indirectly benefit the
environment and contribute to a higher level of environmental protection— as long as the minimum level of
taxation set by the ETD is paid. Broadly speaking, tax reductions in or exemptions from environmental taxes
are tolerated when “the beneficiaries would be placed at such a competitive disadvantage that it would not
be feasible to introduce the environmental tax in the first place”.

Due to the above mentioned differentiation between environmental and energy aid, one could say that the
energy sector should be excluded from this framework. However, analysing the definition of environmental
protection, a different solution shall be considered. Environmental protection is defined as any action
“designed to remedy or prevent damage to physical surroundings or natural resources by a beneficiary’s own
activities, to reduce risk of such damage or to lead to a more efficient use of natural resources, including
energy-saving measures and the use of renewable sources of energy”®. In other words, environmental
protection is a broad concept that also includes energy saving measures and the use of renewable sources of
energy. Accordingly, the legal framework defined for aid in the form of reduction in or exemptions from
environmental taxes is applicable also to energy taxes and tax incentives.

48
49

See 2014 guidelines, Objectives of the aid, para. 3.2.1.1.

See 2014 guidelines, Incentive effect, para. 3.2.4.1.

See 2014 guidelines, Objectives of the aid, para. 3.2.1.1.

51 See Article 44 of the GBER and 3.7 of the 2014 guidelines.

52 See 2014 guidelines, para. 3.7.1., (167) and GBER, preamble (64).

53 See 2014 guidelines, para. 3.7.1. (167).

54 See2014 guidelines, para. 1.3. (19) and GBER “Definitions applying to aid for environmental protection” (101).

50
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This is also supported by the fact that the 2001 guidelines on State aid for environmental protection, clearly
indicated that much aid for measures in the energy sector, whether in support of energy saving or to promote
the use of renewable sources of energy, have been given especially in the form of ecotaxes®, tax reductions and
exemptions®®.

In other words, a link between aid in the energy sector and tax reductions or exemptions shall be established.
However, it must be emphasized that —according to the actual framework- this link should be clearly,
inevitably and indissolubly based on the search for a higher level of environmental protection (even if
indirectly). This means that not each tax incentives, reductions and exemptions should be allowed under the
GBER and the 2014 guidelines as they stand but only those related to environmental taxes that can achieve a
higher level of environmental protection.

This implies that the GBER and the 2014 guidelines refer, in principle, to well-designed energy taxes that
include environmental elements aimed at changing taxpayers’ behaviour, at reducing energy consumptions
and promoting renewable sources of energy.

In this sense, a downside of the entire framework can be seen in the fact that the only aid schemes in the form
of tax reductions allowed within the GBER are the ones related to the environmental taxes that fulfil the
conditions of the ETD. The latter, as already explained, is contradictory to the global climate change goals,
leads to an inefficient energy use from an environmental point of view and provides no incentive or even
price signal to promote alternative energies. In other words, the GBER does not seem to be in line with the
requested search for a higher level of environmental protection and this could make the GBER partly void of
meaning from an environmental perspective. This is because there could be other non-environmental reasons
to consider, and in this specific case it is not clear which positive benefits are really taken into account by the
Commission in order not to require the notification of the aid creating, to say the least, uncertainty. Therefore,
if we only take the environmental objectives into account, either the GBER should be modified or the concept
of environmental aid should be changed in order to become broader.

However, the peculiarities of taxes on energy and energy policies do not enable tax incentives requiring a
special regime to be approached only from the point of view of environmental objectives; and the evidence
of this is that although the guidelines exclusively concern energy taxes of environmental nature, incentives
receiving special treatment are not limited to those pursuing to improve the environment. These elements will
be analysed in the following sections.

55 See 2001 guidelines, para. 27.

5 See para. 2 of the Preamble of the 2001 guidelines.
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4. |Is it feasible to anticipate future separate
guidelines or block exemption rules concerning
reductions or exemptions from energy taxes in
the context of EU State aid law?

The Enabling Regulation specifies the categories of horizontal aid that may be subject to a block exemption®.
This includes, among others, aid in favour of environmental protection and research, development and
innovation. These categories are all characterized by the fact that the Commission has a substantial experience
in assessing the certain types of aid, and on the basis of the experience acquired is able to conclude that the
aid does not give rise to any significant —or at least only limited- distortions of competition, and is able to
define clear compatibility conditions®. On the basis of the experience of the Commission —provided the aid
fulfils certain criteria— we are on safe ground and no individual examination is required, and therefore these
certain situations are exempted as a group/block.

Consequently, the categories on the GBER may change over time as the Commission becomes more
experienced with a particular field of aid. For instance, aid for innovation was not included in the original
Enabling Regulation, but was one of the categories included when the Regulation was amended. Thus, the
Regulation emphasises that innovation has “become a Union policy priority in the context of “Innovation
Union”, one of the Europe 2020 flagship initiatives”. And since “many aid measures for innovation are relatively
small and create no significant distortions of competition”®, it makes sense to empower the Commission to
group certain exempted types of aid for this particular purpose.

A potential separate legal framework for energy tax exemptions or reductions in relation to EU State aid law
may be addressed in either a block exemption regulation or the specific guidelines adopted by the EU
Commission.

4.1. Tax considerations of the energy taxes in a State aid regulation
context

In order to determine, in the present state of our research project, whether the use of “environmental taxes”,
as they are being defined by the ECJ and by the rules and guidelines for State aid, is the most suitable
mechanism for the treatment of energy taxes in the field of regulation of State aid, the first step necessarily has
to be a reflection on how the EAG and the GBER are dealing with the role of energy taxes.

57" Council Regulation (EC) No 994/98 of 7 May 1998 on the application of Articles 92 and 93 of the Treaty establishing the European Community to certain

categories of horizontal State aid, OJ 1998 L 142/1, as amended by Council Regulation (EU) No 733/2013 of 22 July 2013 amending Regulation (EC) No
994/98 on the application of Articles 92 and 93 of the Treaty establishing the European Community to certain categories of horizontal aid, (O] 2013 L204/11),
Article 1(1.)(a).
58 See Council Regulation (EU) No 733/2013 of 22 July 2013 amending Regulation (EC) No 994/98 on the application of Articles 92 and 93 of the Treaty
establishing the European Community to certain categories of horizontal aid, OJ 2013 L204/11, recitals 5, 7-12; see also Council Regulation (EC) No 994/98
of 7 May 1998 on the application of Articles 92 and 93 of the Treaty establishing the European Community to certain categories of horizontal State aid, (OJ
1998 L 142/1), recital 4.
Council Regulation (EU) No 733/2013 of 22 July 2013 amending Regulation (EC) No 994/98 on the application of Articles 92 and 93 of the Treaty establishing
the European Community to certain categories of horizontal aid, (OJ 2013 L 204/11), recital 4.

59
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For this purpose, beyond what it has been advanced in the previous sections (section 3 and 3.2.), it is
important to insist that in both cases, the preambles® and the respective articles refer to environmental and
energy policies separately, assuming that the objectives pursued by them deserve a special regime for State
aid. Moreover, analysing each of the specific criteria adopted for the different aid, it is more than evident that
aid to achieve the production, storage, transport and distribution of energy products in the best conditions
of safety, sustainability, generality and efficiency have their own autonomy and lead to concrete actions
without regard to the ones seeking to achieving environmental objectives.

For example, the provisions of the GBER on regional aid should not apply to measures concerning energy
generation, distribution and infrastructure®'. Besides, investments enabling undertakings to go beyond Union
standards or increase the level of environmental protection in the absence of Union standards are considered
separately from investments for early adaptation to future Union standards; investments for energy efficiency
measures, including energy efficiency projects in buildings, investments for remediation of contaminated sites
and aid for environmental studies do not directly influence the functioning of energy markets. At the same time,
such investments may contribute to both regional policy objectives and to the energy and environmental objectives
of the EU. In such cases, the provisions of the GBER relating to both regional aid and aid for environmental
protection may be applicable, depending on the main objective pursued by the measure concerned®.

In the GBER a modern energy infrastructure is considered crucial both for an integrated energy market and
to enable the Union to meet its climate and energy goals. In particular, infrastructure construction and
upgrade in assisted regions contribute to the economic, social and territorial cohesion of Member States and
the Union as a whole by supporting investment and job creation and the functioning of energy markets in the
most disadvantaged areas. In order to limit any undue distortive effects of such aid, only aid to infrastructures
subject to and in accordance with the internal energy market legislation should be block exempted®.

Despite the GBER and the 2014 guidelines’ general approach regarding the energy sector, when aid is
addressed in the form of exemptions or reductions of taxes, any category related to “taxes on energy” is
avoided and only references to “environmental taxes” are used, given that even in cases where the starting
point is the tax benefit granted on a “harmonized tax” on energy, this is conceived as an environmental tax.

Although an explanation for this situation could be the existence of a broad concept of environmental taxes,
generally covering taxes on energy, it was previously discussed (Section 2) that this is not the guiding idea of
tax benefits regulation in taxes on energy. On the contrary, the ECJ has been involved in clarifying the concept
of “environmental tax” in strict terms, which exclude many taxes on energy, and, in any event, making the
conceptualization or not of each tax on energy as an “environmental tax” becomes a process of uncertain
outcome in which the last word is always the EC]J.

60 1 particular, see recitals 4, 9 and 10 of the 2014 guidelines: “On 22 January 2014 the Commission proposed the energy and climate objectives to be met by

2030 in a Communication ‘A policy Framework for climate and energy in the period from 2020 to 2030’ (the 2030 Framework). The pillars of the 2030
Framework are: i) a reduction in greenhouse gas emissions by 40 % relative to the 1990 level; ii) an EU-wide binding target for renewable energy of at least
27 %,; iii) renewed ambitions for energy efficiency policies; and iv) a new governance system and a set of new indicators to ensure a competitive and secure
energy system (recital 4) ...The 2030 Framework calls for an ambitious commitment to reduce greenhouse gas emissions in line with the 2050 roadmap.
Delivery of this objective should follow a cost-efficient approach, providing flexibility to Member States to define a low-carbon transition appropriate to their
specific circumstances and encourage research and innovation policy to support the post-2020 climate and energy framework. These Guidelines respect
those principles and prepare the ground for the 2030 Framework (recital 9) ... In these Guidelines, the Commission sets out the conditions under which aid
for energy and environment may be considered compatible with the internal market under Article 107(3)(c) of the Treaty (recital 10). Also paragraph 18
differentiates “environmental and energy measures for which State aid under certain conditions may be compatible with the internal market under Article
107(3)(c) of the Treaty” (see also paras. 31, 49 and 69).

See Recital 33 of the GBER. Regional aid granted under Section 1 of this Regulation pursues economic development and cohesion objectives, and is therefore
subject to very different compatibility conditions.

62 See Recital 34 of the GBER.
63 See recital 67 of the GBER.
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Another approach to the situation could be the existence of a general criterion to exclude any special State aid
regime for those in the form of tax measures, outside the scope of “environmental taxes”, but does not seem
to be any legal argument or efficiency, even common logic, to justify this approach. First, because the concept
of aid is objective and independent of the instrument chosen for its implementation. Second, because both
GBER and the 2014 guidelines provide specific objectives and measures for the energy sector and tax
reductions, and probably constitute some of the normative acts of greater generality and economic reach in
this sector. It does not seem justifiable if regulation is articulated on all forms of economic interventions on
the energy sector, i.e. that taxes on energy may be excluded from it if they do not respond to other autonomous
and different forms of energy policies, such as environmental policy.

Additionally, it is noteworthy that the incentives covered by the special regime for State aid are not specific
environmental incentives. They constitute a broad category of incentives that could be deemed necessary,
either to enable the implementation of the tax with a spectrum of general applications, or the implementation
to be done with high tax rates so that the primary role of incentives that are intended to give priority would
be the introduction of taxes with a function of environmental protection, with general implementation, but
which would not be feasible without considering exceptions for cases where unacceptable damages occur in
certain activities or sectors.

Also one might think that the formula chosen by the EU institutions’ attempts to drive Member States to
introduce energy taxes focused on environmental goals, because otherwise State aids regime would penalize
them. However, this would not be consistent with the needs and goals of energy policy, whose importance is
unnecessary to weigh and diverge from the appropriate legal technique, which is the adoption of unified
standards.

Due to the close relationship between them, and because the starting point of the overall approach to the
issue has departed from the harmonized rules of energy taxation, in particular from the ETD reference, it does
not appear that the regulation of tax benefits on energy taxes on State aid meets other reasons than the
treatment of all tax incentives for energy and environmental issues.

However, this situation gives rise to various disorders whose importance grow as Member States increase the
figures and the economic burden of taxes on the energy sector. The creation and expansion of these fiscal
instruments —including extra-budgetary systems— makes it necessary to have a large extent of freedom and
security in tax benefit settings that prevent unacceptable damages to economic operators in the sectors
concerned and to the market needs, certain sectors of the population, technological innovation, supply
security or strategic needs, among others.

The problems mentioned above arise regardless of whether the taxes concerned merit to qualify as
“environmental taxes”, or merely are considered as taxes for revenue. This dichotomy, however, faces collateral
problems of enormous importance. The tax collection purpose and the lack of a precise connection between
environmental objectives and taxes do not exclude the fact that all taxes on energy have inexcusable
environmental effects. Furthermore, the same tax instrument can include both purely tax collection aspects
and others with a verifiable environmental impact. Differences in tax techniques can lead to taxes with similar
charges from different Member States to be classified as environmental taxes in some cases and not in others
—because of the lack of evidence from the Member States— generating different treatments which hurt the
level playing field in the market that is intended to promote.
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All these circumstances make it advisable to investigate whether it is necessary, or simply desirable, that the
regulation of State aid confronts the treatment of incentives in taxes on energy through the special regime
for environmental taxes, or whether it is possible and preferable to focus it towards a special regulation for
taxes on energy that would be more equitable and at the same time provide greater security to a subject in
need of the proper running of markets and the energy policies themselves.

4.2. Do energy tax incentives deserve independent regulation?

The first stage of this analysis should be the objective sphere definition of tax incentives on energy taxes that
are currently included in the block exemption to the general regime for State aid in accordance with the GBER.

Secondly, we consider whether this objective sphere can define own categories of energy taxation that allows
greater precision and avoids legal uncertainty associated with the test of classification as “environmental tax”
or, where it is not possible, whether this can be done by combining concepts of the two tax areas with a
substantial improvement in the safety and fairness of the application of the existing legal regime.

Finally, we want to assess whether the result of applying the proposed concepts is compatible with the
purposes of the various policies that justify special treatment in the field of State aid.

4.2.1. Objective sphere of energy taxes within the GBER and the 2014 guidelines

The current regulation only refers to energy taxes directly in the case of those harmonized by the ETD and
indirectly, through reference to non-harmonized environmental taxes. Accordingly, it seems that harmonized
energy taxes are considered in any case “environmental” for the purposes of the regulation. The reason is
twofold: first, because of the presumption of the Directive. Second, because, according to the EC]J, taxes that
are not included in the ETD but that are similar to or are imposed on similar products to the one included in
the ETD, must be treated as non-harmonized taxes®.

This is not surprising because the Directive itself justifies the harmonization of electricity and taxation of
energy products when obtaining a minimum taxation for the proper functioning of the internal market while
achieving other Community policy objectives, especially through the integration of environmental policy into
other policies.

In short, the references to “harmonized taxes on energy”, provide the minimum of the Directive is applied;
taxes described therein are incorporated into the exemptions of notification to the general scheme of State aid,
i.e. those taxes imposed on electricity and energy products other than mineral oils included in their objective
sphere and depending on their uses.

Additionally, as set out in Article 4.2 of the ETD, it seems that also any “other indirect taxes” (excluding VAT)
calculated directly or indirectly on the quantity of energy products or electricity would be incorporated,
insofar that they are suitable for the determination of the total tax burden and relevant for determining the
compliance with the minimum tax requirements imposed by the ETD.

64 See the General Court judgment of 11 December 2014 (EU:T:2014:1060) related to the Austrian Green Electricity Act.
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Although these “other indirect taxes” may be considered suitable for compliance with the minimum
harmonised taxation on energy products and electricity, it may be questioned whether they could be covered
by the regime of exemption form the notification in State aid matters — fulfilling or not — and whether the
criteria for Community case-law, or those specifically developed based on the definitions of the GBER and EAG
could be considered as environmental taxes (see for this issue section 3.1.).

A similar problem arises in relation to non-harmonized taxes on energy products and electricity, directly or
indirectly, because they involve additional taxation superimposed on minimum harmonized taxation and,
applying the same criteria as those applied to harmonized taxation, they should be included in the sphere of
the exemption from the notification of the State aid regime. In case C-41/06 on a Danish State aid in tax form,
the European Commission accepted that any energy tax not even harmonized could be considered
compatible with the common market if the minimum harmonized levels of taxation are respected, although
such a compatibility analysis is made on the basis of prior notification and assessment by the Commission®.

The recent Judgment of the General Court of the EU, 11 December 2014 (Case T-251/11, Austria v
Commission®®) also seems to promote the same approach as the Commission when analysing this issue, but
though from the perspective of the exemption Regulation previously in force (Regulation 800/2008) — the
Commission states that it “is not possible, in interpreting Article 25 of Regulation No 800/2008, to decouple
the criterion of “fulfilling the conditions laid down in Directive (on energy taxation)” from the criterion
according to which it must be an environmental tax as those envisaged by the Directive, i.e.harmonized taxes
at the European level. Indeed, the aim of the Regulation is to exempt certain categories of tax exemptions
-regulated by the above mentioned Directive- from the notification requirement. In this context, this
(Regulation) cannot be considered as a repetitive document regarding the guidelines because it enables not
to carry out a prior notification of an environmental aid scheme in certain specific cases”®".

Apart from the above assumptions, the energy taxes could only fall within the exemption from the notification
regime if they meet the requirements which must be considered as “environmental taxes” under the
description in the GBER, and thereby it is interpreted by the ECJ.

According to the ECJ the features to meet an energy tax (although based on the harmonizing Directive of
hydrocarbon taxes) must be related to its legal setup for its admission as environmental tax, especially in the
case Transportes Jordi Besorareferred to above. Meanwhile, in the case T-251/11, it is recalled that while extra
cost or additional cost are comparable to a special tax levied on electricity, the rules governing reductions of
energy taxes under the law of the Union cannot be applied to para-fiscal charges by analogy®.

65 Commission Decision of 17 June 2009 on aid scheme C 41/06 (ex N 318/A/04) which Denmark is planning to implement for refunding the CO 2 tax on

quota-regulated fuel consumption in industry (notified under document C(2009) 4517), para.163.

66 EU:T:2014:1060. Dismissing an appeal by Austria against a European Commission Decision that a provision of the revised Austrian Green Electricity Act

would result in the imposition of extra costs on undertakings that do not qualify for the relevant exemption, and so constituted unlawful State aid, the
General Court upheld the Commission’s finding that the partial exemption constituted State aid. Although the General Court did consider that the
Commission erred in considering that the exemption mechanism fell outside the scope of the Guidelines on environmental aid, it, nevertheless, found that
the Commission, in continuation of its analysis, correctly held that the exemption mechanism did not fulfil the conditions of the guidelines so as to be
regarded as compatible with the internal market.

67 Judgment of the General Court (Fifth Chamber) of 11 December 2014. Republic of Austria v European Commission, case T-251/11.See para. 202 Free text

translation from Spanish version (not yet available in English).

68 See para. 68 and 169 and case-law referred on this paragraph.
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4.2.2. Possible definition of an objective sphere referred to taxes on energy for the
GBER and the 2014 guidelines

The purpose of this analysis is to assess the potential benefits of avoiding the concept of “environmental tax”,
given all the interpretive and application problems involved, as the core of special treatment in the field of
State aid and this “no reference” at the same time could serve as a starting point for addressing the inclusion
of other measures demanded by the energy sector and from outside the strict sphere of the measures to
protect the environment.

As discussed above, the guiding criterion for appropriateness and approval by the European Commission of
a tax regime for State aid regarding taxes on energy, accept that they have a beneficial environmental effect,
whether or not such tax regime may have other equally positive impacts. This would be the case, for instance,
ifyoureduced the dependence on energy from outside the EU, renewable and local energy were impelled, or
the application of other tax incentives were promoted with a broader degree of State Members’ freedom in
order to avoid unacceptable economic effects. It would be incentives that, in many cases, do not pursue
environmental aims neither stricto sensunor lato sensu, so that the environmental function prevalence would
apply only to taxes but not to incentives which will benefit from the special regime for State aid, and which
only requires approval based on objective and transparent criteria.

On this basis it seems clear that there would be no detriment to competition in the special regime for State
aid on energy taxes concerning taxation of energy products and electricity covered by ETD, as well as other
taxes on similar products. Only in such cases this similarity could be considered comparable, although they
may not have the character of environmental taxes in accordance with the current definition of the GBER
and the 2014 EAG®.

The same objective could also be achieved considering the purposes of the GBER, as “environmental taxes”
and all taxes on energy products and electricity covered by the ETD harmonized or not harmonized taxes.
But this path would have the disadvantages of using different definitions of environmental taxes and rely,
once again, on the environmental nature of the tax, actions that are justified by other Community policies
which go far beyond the environment.

On the other hand, it seems desirable to dissociate the exclusive environmental purpose of energy taxes from
its treatment with regard to State aid to evolve into a conceptual model where taxes on energy are specifically
treated as such, and tax incentives have, in turn, what correspond to environmental protection measures or
to other measures justified on grounds of protection of industrial sectors, technology development, combating
relocation or other relevant measures.

One must take into account, as recognized by the Judgement of the Court of First Instance on British
Aggregates, that, “it is open to the Member States, which, in the current state of Community law, retain, in the
absence of coordination in that field, their powers in relation to environmental policy, to introduce sectorial
environmental levies in order to attain certain environmental objectives. In particular, the Member States are
free, in balancing the various interests involved, to set their priorities as regard to the protection of the
environment and, as a result, to determine, which goods or services they are to decide to subject to an

69 See ECJ criteria on Austrian v Commission case (EU:T:2014:1060), para. 202 and point 6 “Effect on trade and competition” of the Draft Commission Notice

on the notion of State aid pursuant to Article 107(1) TFUE cit. ut supra).
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environmental levy, with the result that the fact that such a levy does not apply to all similar activities which
have a comparable impact on the environment does not mean that similar activities, which are not subject
to the levy, benefit from a selective advantage”™.

Although the General Court has disregarded this statement as an absolute principle when the ruling was
annulled”, the limitation imposed to it by the General Court only affects similar activities or products from
an economic point of view when the free competition could be affected. The General Court considered that
an “approach based solely on a regard for the environmental objective being pursued, excludes a priori the
possibility that the non-imposition” of the tax “on operators in a comparable situation in the light of the
objectives being pursued might constitute a “selective advantage”, independently of the effects of the fiscal
measure in question, even though Article 87 (1) EC does not make any distinction according to the causes or
objectives of State interventions, but defines then on the basis of their effects””.

In conclusion, taxes on energy may or may not fall within the category of environmental taxes, and the scope
of its environmental projection may be higher or lower but we are not talking about a general category which
content and characteristics have the desirable legal certainty.

Bearing this in mind, the following paragraph will deal with the possible special treatment of energy taxes
within the State aid framework taking into account different EU policies besides the environmental one.

4.2.3. Justification of special treatment for the energy taxes within the GBER
or/and the 2014 guidelines, based on EU policies different from environmental
policies

The aim of this section is to find arguments for the authorization —in a State aid context- of tax incentives on
energy not linked to environmental protection.

Energy has a multidimensional dimension covering, at least, three EU policies: Energy Policy (itself), Transport
and Environment, but also Climate Change policy”. This multidimensionality is clearly explained in the 2020
and 2030 strategies where, for example, the efficient use of energy has not only environmental/climate change
targets but also other ones like the reduction of dependency/guaranteeing security in supply. In this sense the
energy independence is a non-environmental target that could, naturally, justify exceptions (in this sense,
see for example Article 15.4 of the Directive 2009/72/EC™).

The use of European sources of energy, with a neutral environmental impact comparing to import ones, could
deserve a tax incentive. Efficiency” is a very interesting horizontal reason that goes beyond the environmental
protection since it contributes also to the conservation of natural resource, economic growth and reduction

70 Judgement of The Court of First Instance, T-210/02, British Aggregates, ECR 2006 I1-2789, para. 115.

See the appeal (C-487/06P) to the case T-210/02 para. from 86 to 88 and also from 78 to 80.
See para. 87 of the General Court judgement.

71
72

73 For further information of cross-sectorial polices, see M. VILLAR EZCURRA, “Fiscalidad y medio ambiente: Hacia una imposisicién ambiental de la energia”,

in La recepcion del Derecho de la Unién Europea en Espaiia. Derechos, mercado tinico y armonizacién fiscal en Europa. Liber amicorum Antonio Martinez
Lafuente”, Wolters Kluwer Espaifia, Madrid, 2013, pp. 364-376.

A Member State may, for reasons of security of supply, direct that priority be given to the dispatch of generating installations using indigenous primary energy
fuel sources, to an extent not exceeding, in any calendar year, 15 % of the overall primary energy necessary to produce the electricity consumed in the
Member State concerned.

74

7 See “Consultation on a draft General Block Exemption Regulation (GBER) on state aid measures Coalition for Energy Savings Response”.
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of dependency on imports. As it was proposed by Finland in its comments on the Guidelines, for example,
cogeneration should be included among the tax exceptions™. Industrial Policy (and the competitiveness of EU
industry) is also another argument that could be used. In fact, during the consultation process of the 2014
guidelines, the UK and Luxemburg were very concerned about how to avoid the overlapping between CO»
taxation and the ETS™.

4.2.3.1. Energy policy

According to Article 194 TFEU?, the energy policy of the EU is twofold. Firstly, for the establishment and
functioning of an European energy market; secondly, for guaranteeing environmental protection. It is true
that, sometimes, it is difficult to differentiate environmental protection and strictu sensu energy policy
aims. However, it is clear that the energy policy goes beyond the protection of the environment and certain
conditions for the establishment and functioning of the European energy market have their own
importance.

Firstly, ensuring security of energy supply is an aim mentioned in Article 194 TFEU and recently developed
by European Commission strategy “A stable and abundant energy supply for Europe”™. It is true that some
measures proposed could be qualified as “environmental” (e.g. the ones related to “moderating energy
demand”), and others are difficultly related to energy taxes (e.g. the proposed measures of coordination of
national energy policies). Many of these measures could be achieved (non-exclusively) with the help of tax
incentives, which gives us a good base for a general exception: (a) increasing storage capacity for those
countries dependent on a single gas supplier; (b) increasing indigenous EU energy production; (c) diversifying
external supplies and related infrastructure; (d) ensuring an efficient and integrated internal market capacity
(interconnections). Although security is, in a good number of measures, conditioned by environmental
targets, it is clear that guaranteeing the supply goes beyond the protection of the environment and, in many
cases, are completely independent of them.

Secondly, energy efficiency which is one of the main goals of the 20208’ and 20308! frameworks is an objective
with a clear impact on climate change policy, but it also contributes to other aims of the EU energy policy. In
this sense the proposed targets for greenhouse gas emission reductions and renewable energy as part of the
Union's transition to a competitive low carbon economy help reduce the impact of energy consumption on
climate change. However, it also promotes reduced energy dependency and more affordable energy for
business and consumers via a well-functioning internal market. In fact, since the crisis started in 2008, the EU
has decoupled economic growth from energy consumption through increased efficiency. Then, energy

76 Finland “Consultation on Community Guidelines on State Aid for Environmental Protection” object HT 359, 24 February 2014, p. 7. Similarly, Sweden

“Swedish comments on the draft Guidelines on environmental and energy aid for 2014-2020 (EEAG) ” p. 9; and Denmark” The Danish position on the
Commission draft for Environmental and Energy Aid Guidelines 2014-2020", p. 3. This idea is repeated in the GBER consultation: Danish response to second
round of public consultation on the Commission draft on the General Block Exemption Regulation (GBER), pp. 5-6.

7 UK proposed to take into account the accumulative effect of emission costs. See UK “UK Response to Commission consultation on the draft guidelines on

environmental and energy state aid for 2014-2020” AnnexE, p. 2. See also the positions of Luxemburg and Denmark. See Danish response to second round
of public consultation on the Commission draft on the General Block Exemption Regulation (GBER), pp. 5-6.

78 “In the context of the establishment and functioning of the internal market and with regard for the need to preserve and improve the environment, Union

policy on energy shall aim, in a spirit of solidarity between Member States, to: (a) ensure the functioning of the energy market; (b) ensure security of energy
supply in the Union; (c) promote energy efficiency and energy saving and the development of new and renewable forms of energy; and (d) promote the
interconnection of energy networks”.

7 Communication from the Commission to the European Parliament and the Council: European energy security strategy (COM (2014) 330 final of 28 May

2014).

Commission Communication of 10 January 2007 “Sustainable power generation from fossil fuels: aiming for near-zero emissions from coal after 2020”
(COM (2006) 843 final).

Communication from the Commission to the European Parliament and the council Energy Efficiency and its contribution to energy security and the 2030
Framework for climate and energy policy /* COM/2014/0520 final.
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efficiency should be understood as a horizontal objective with a clear impact in, at least, three EU policies:
environment, energy and economic growth.

4.2.3.2. Common Transport Policy

The interconnections between transport, energy and environment are evident. Transport depends on 96% in
oil as energy, which is 90% imported®. Consequently, it is responsible of a good part of carbon emission and
pollution as well as of energy dependency. For these reasons the white paper “Roadmap to a Single European
Transport Area — Towards a competitive and resource efficient transport system” concentrates its efforts on
efficiency with the target of 60% emission reduction by 2050 with respect to 1990 while, at the same time,
exchanges will continue growing. Efficiency is not limited to energy efficiency performance of vehicles. The
white paper proposes also to increase it by optimizing the performance of multimodal logistic chains; and
using infrastructure more efficiently through use of improved traffic management and information systemes.
Moreover, the paper makes clear that efficiency is necessary not only for cutting emissions but also for
reducing oil dependency. That is an aim not only linked to environmental/climate change goals.

4.2.3.3. Climate change

Normally we assume that climate change is part of the environmental policy (less pollution, waste
management, combating disforestation, soil protection, etc.) However, as it happened with the EU policy for
sustainable development?, there is not a complete identification between both of them. The EU climate
change action aims to drive Europe to a low carbon economy. This, of course, will have a positive impact on
the environment in Europe and worldwide. However, reducing the consumption of carbon energy will also
have other positive effects, like reducing European dependency on energy imports, encourage energy
efficiency and low carbon technologies, redistribute land use (and find another target for European
agriculture), and foster economic growth and create jobs®.

In this large and non-exhaustive list of actions it is easy to find reasons for energy tax incentives. In this sense
itwould be interesting to study and compare the definitions of environmental tax and climate change/carbon
tax and see whether the two concepts could be synonyms and/or whether the last one should be understood
as included into first one. There is another question that, maybe, is also worth to analyse: should climate
change measures, particularly in the fiscal field, be reduced to carbon taxes or, on the other hand, it could
cover any other aspects that, indirectly, tackle climate change goals but, at least in the short term, it does not
produce nor encourage the reduction of carbon emissions. For example, the electrification of transport could
not necessarily produce a reduction of carbon emissions (it would depend, on one hand, on the distribution
of the electricity production mix and, on the other hand, on the efficiency of petrol/diesel engines). However,
it gives transport the opportunity to be independent of oil and, in the long term, it could help to reduce
emissions when political conditions and/or technology would permit a low carbon emission electricity mix.

82 Eurostat, Energy production and imports, May 2014.

83 Commission Communication of 28 March 2011, “Roadmap to a Single European Transport Area — Towards a competitive and resource efficient transport

system”, COM (2011) 144 final.

Commission Communication of 15 May 2001, “A Sustainable Europe for a Better World: A European Union Strategy for Sustainable Development”
(Commission proposal to the Gothenburg European Council) (COM (2001) 264 final).

84

85 EUROPEAN COMMISSION “Climate action. Building a world we like, with a climate we like. A low-carbon economy boosts economic growth and creates

jobs”, Directorate-General for Communication, November 2014.
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In summary, there is a horizontal aim that could be found in the policies analysed: energy efficiency. Efficiency
is a positive goal of different policies, including the quoted Energy, Transport and Climate Change but also
other ones like economic growth, industrial policy, competitiveness, consumers, external trade and
innovation. Although efficiency was already pointed out in the Communication of 2011 (in the 2020 targets
framework)® and, probably the best example of development is the Directive of 2012 on Energy Efficiency®,
in the GBER it is only present for Investment aid (Articles 38, 39 and 40).

We consider that the aim of energy efficiency could be better achieved by other measures more directly related
to energy costs, for example, benefits on energy taxes. Sometimes energy efficiency is achieved not necessarily
through investment but with management measures. In other situations, the efficiency is a result of a long
period of little improvements that could not qualify as “investments”. For those cases it makes sense to permit
incentives on energy taxes in the extend that the taxpayer could prove that he/she is achieving the same or
better results using less energy (green or traditional).

5. Conclusions

The objective of this research project arises from the need to assess whether the reference to
“environmental taxes” suits the purpose and effectiveness of the special treatment of energy taxation in
the field of State aid.

Energy taxes and energy incentives are not always able to achieve or improve environmental protection.
However, some of them may be aimed at achieving other legitimate public policy objectives such as ensuring
a competitive, sustainable and secure energy system in a well-functioning Union energy market. In this
context, the different EU policies such as the energy policy and the need of ensuring security of energy supply
and energy efficiency can play an important role that need to be recognised.

The first step in our analysis has been the study of the concept of “environmental tax” included in the GBER
and in the guidelines, checked against the notion of “energy tax”, coming to the conclusion that in the field of
State aid a specific legal configuration is used. The latter stems from the reference to both the taxable base and
the beneficial effects —from an environmental point of view- obtained from the tax concerned.

In the opinion of some researchers, this way of articulating the concept of “environmental tax” causes a wide
area of legal uncertainty and the exclusion of certain energy taxes and its incentives which fall outside
environmental policies. However, other researchers point out that the ETD covers almost all the relevant
energy taxes and thus, the concept of “environmental taxes” together with the characterisation of harmonised
energy taxes as environmental would provide enough certainty in this regard. Besides, the environmental
protection effect should not be proven but it is construed by law in all relevant cases and so are the
transparency and incentive effect.

The consistency of State aid rules on the way of setting up the treatment of energy tax incentives exclusively
from an environmental point of view, combined with the fact that the incentives receiving a privileged scheme

86 Commission Communication “A resource-efficient Europe - Flagship initiative under the Europe 2020 Strategy” COM (2011) 21 final.

87 Directive 2012/27/EU of the European Parliament and of the Council of 25 October 2012 on energy efficiency, amending Directives 2009/125/EC and
2010/30/EU and repealing Directives 2004/8/EC and 2006/32/EC Text with EEA relevance (OJ L 315, 14 of November 2012, pp. 1-56).
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with regard to State aid regulation have both environmental and other purposes, also raises doubts about the
desirability of maintaining this scheme in the future.

There are essentially two alternatives to the current regulation:

To modify the current definition of “environmental tax” within the meaning of State aid scheme, extending it
to accommodate therein the common and general concept of environmental tax (based on the tax structure),
or by expressly incorporating to the environmental tax concept those energy taxes with similar basic
characteristics, so that legal uncertainty —if it is the case- is reduced and discrimination —if any— not serving
to clearly objective differences is avoided.

To create a special regime or consideration (in the GBER and the EAG) for energy taxes where the same
objective application sphere as the one of the current special State aid schemes could be applied, but with
increased conceptual security and maybe equity. This system would also allow placing greater emphasis on
specific energy policy elements, but without necessarily implying a current change in the objective sphere of
the incentives.

A combination of both a) and b) alternatives to regulate the environmental purpose driven and other policy
driven measures, in a separate way or to replace environmental references with harmonised ones, can be also
considered.

The new definition looking at the environmental protection as the main element and not only focused on the
tax base as it now happens, may be consistent with the request of both the GBER (para. 65 of the preamble
2014 GBER) and the guidelines (para. 3.7.1. (167)) that the aid in the form of tax reductions should be
environmental in nature.

A special regime for energy tax regulation (option b) would allow full coherence with both environmental
policies and the Community policies on energy and transport —among others- or those of cross-cutting nature
such as climate change and sustainability. At the same time, this approach would be consistent with the
adoption of special measures for environmentally-related incentives and would probably fit better to the
combination of the environment and climate change policies with the rest of the policies involved in energy
taxation (e.g. energy efficiency).

It is true that the GBER covers certain categories of horizontal State aid which aim at solving problems that
may arise in any industry or country, implying that the objectives pursued are not related to a specific sector;
however, the specific rules in the GBER may relate to a specific sector, and it is also important to note that the
categories included are defined by their objective.

Common public interests —and among them, environmental protection— were taking into account in the
design of the GBER rules and of course, they must be present and developed in any future improvement, but
granting the respect to other conceptual categories would improve certainty and contribute to refine concepts
for all legal purposes. On the other hand, energy tax benefits granted for social or similar reasons to final
consumers or other non-business entities should be eligible for the simplified GBER procedure even if the
respective tax benefit does not respect the minimum taxation levels set by the ETD.
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On this basis, it seems clear that with these alternatives, as far as the concrete incentives actually covered by
the State aid scheme are not enlarged, there would be no detriment to competition.

On the other hand, it seems desirable to dissociate the exclusive environmental purpose of energy taxes from
their treatment with regard to State aid, to evolve into a conceptual model where taxes on energy are
specifically treated as such, and tax incentives have, in turn, what correspond to environmental protection
measures or other measures justified on grounds of protection of industrial sectors, technology development,
combating relocation or other relevant measures.

In the development of our project it is essential to assess to what extent the needs of the energy sector and
European consumers could be articulated more efficiently with any of the alternative approaches than those
who are considering the current regulation, bearing in mind the foreseeable developments in sensitive areas,
such as greater integration of national markets, security of supply, infrastructure policy, the needs of specific
industries and specific consumer groups, among others.

In the search for the optimal solution, regardless of the legal concepts analysed above, it is essential in our
research to consider the international framework that limits the scope for action at EU level, especially the one
resulting from the application of Energy Charter Treaty and obligations under the GATT and WTO.

It will also be necessary to consider the perspective of what is the formula that can offer better compatibility
and greater efficiency from the requirement of State regulatory aspects’ point of view where some of the most
significant litigation has been posed.
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Serie Unién Europea y Relaciones Internacionales

Ne 1/2000

Ne 2 /2000

Ne1/2001

Ne2/2001

Ne3 /2001

Ne 4 /2001

Ne 1/2002

Ne 2 /2002

Ne 3 /2002

Ne 4 /2002

Ne 5/2002

Ne 6 /2002

Ne7/2002

Ne1/2003

Ne2/2003

“La politica monetaria tinica de la Unién Europea”
Rafael Pampill6n Olmedo

“Nacionalismo e integracién”
Leonardo Caruana de las Cagigas y Eduardo Gonzalez Calleja

“Standard and Harmonize: Tax Arbitrage”
Nohemi Boal Velasco y Mariano Génzalez Sanchez

“Alemania y la ampliacion al este: convergencias y divergencias”
José Maria Beneyto Pérez

“Towards a common European diplomacy? Analysis of the European Parliament resolution
on establishing a common diplomacy (A5-0210/2000)”
Belén Becerril Atienza y Gerardo Galeote Quecedo

“La Politica de Inmigracién en la Unién Europea”
Patricia Argerey Vilar

“ALCA: Adi6s al modelo de integraciéon europea?”
Mario Jaramillo Contreras

“La crisis de Oriente Medio: Palestina”
Leonardo Caruana de las Cagigas

“El establecimiento de una delimitacién mads precisa de las competencias entre la Unién
Europea y los Estados miembros”
José Maria Beneyto y Claus Giering

“La sociedad an6nima europea”
Manuel Garcia Riestra

“Jerarquia y tipologia normativa, procesos legislativos y separacién de poderes en la Unién
Europea: hacia un modelo maés claro y transparente”
Alberto Gil Ibanez

“Analisis de situaciéon y opciones respecto a la posicion de las Regiones en el &mbito de la UE.
Especial atencion al Comité de las Regiones”
Alberto Gil Ibéfiez

“Die Festlegung einer genaueren Abgrenzung der Kompetenzen zwischen der Europdischen
Union und den Mitgliedstaaten”
José Maria Beneyto y Claus Giering

“Un espanol en Europa. Una aproximacién a Juan Luis Vives”
José Pena Gonzélez

“El mercado del arte y los obstdculos fiscales ;Una asignatura pendiente en la Uni6én
Europea?”
Pablo Siegrist Ridruejo



Ne1/2004

Ne 2/2004

Ne 3 /2004

Ne 4/2004

Ne5/2004

Ne1/2005

Ne 2 /2005

Ne 3 /2005

Ne 24 /2006

Ne 25 /2006

Ne 26 / 2006

Ne 27 /2007

Ne 28 /2007

N 29 /2008

N°©30/2008

Ne 31/2009

“Evolucioén en el &mbito del pensamiento de las relaciones Espafa-Europa”
José Pena Gonzélez

“La sociedad europea: un régimen fragmentario con intencién armonizadora”
Alfonso Martinez Echevarria y Garcia de Duefas

“Tres operaciones PESD: Bosnia i Herzegovina, Macedonia y Reptblica Democratica de
Congo”
Berta Carrion Ramirez

“Turquia: El largo camino hacia Europa”
Delia Contreras

“En el horizonte de la tutela judicial efectiva, el TJCE supera la interpretacion restrictiva de
la legitimacion activa mediante el uso de la cuestion prejudicial y la excepcion de ilegalidad”
Alfonso Rincén Garcia Loygorri

“The Biret cases: what effects do WTO dispute settlement rulings have in EU law?”
Adrian Emch

“Las ofertas publicas de adquisicién de titulos desde la perspectiva comunitaria en el marco
de la creacion de un espacio financiero integrado”
José Maria Beneyto y José Puente

“Las regiones ultraperiféricas de la UE: evolucién de las mismas como consecuencia de las
politicas especificas aplicadas. Canarias como ejemplo”
Carlota Gonzdlez Laynez

“El Imperio Otomano: ;por tercera vez a las puertas de Viena?”
Alejandra Arana

“Bioterrorismo: la amenaza latente”
Ignacio Ibafiez Ferrdndiz

“Inmigracién y redefinicién de la identidad europea”
Diego Acosta Arcarazo

“Procesos de integracion en Sudamérica. Un proyecto mds ambicioso: la comunidad
sudamericana de naciones”
Raquel Turienzo Carracedo

“El poder del derecho en el orden internacional. Estudio critico de la aplicacién de la norma
democratica por el Consejo de Seguridad y la Unién Europea”
Gaspar Atienza Becerril

“Iraqi Kurdistan: Past, Present and Future. A look at the history, the contemporary situation
and the future for the Kurdish parts of Iraq”
Egil Thorsés

“Los desafios de la creciente presencia de China en el continente africano”
Marisa Caro¢o Amaro

“La cooperacion al desarrollo: un traje a medida para cada contexto. Las prioridades para la
promocioén de la buena gobernanza en terceros paises: la Unién Europea, los Estados Unidos
y la Organizacién de las Naciones Unidas”

Anne Van Nistelrooij



Ne 32 /2009

N° 33 /2009

Ne 34 /2010

Ne35/2010

N°36/2010

Ne 37 /2011

Ne38/2011

Ne39/2011

Ne40/2011

Ne41/2011

Ne42/2011

Ne43/2011

Ne44/2011

Ne 45/2011

Ne 46 /2011

Ne47/2011

Ne 48 /2011

“Desafios y oportunidades en las relaciones entre la Unién Europea y Turquia”
Manuela Gambino

“Las relaciones transatlanticas tras la crisis financiera internacional: oportunidades para la
Presidencia Espafiola”
Romadn Escolano

“Los derechos fundamentales en los tratados europeos. Evolucién y situacién actual”
Silvia Ortiz Herrera

“La Uni6én Europea ante los retos de la democratizacién en Cuba”
Delia Contreras

“La asociacion estratégica UE- Brasil. Retérica y pragmatismo en las relaciones Euro-
Brasilefias” (Vol 1y 2)
Ana Isabel Rodriguez Iglesias

“China’s foreign policy: A European perspective”
Fernando Delage y Gracia Abad

“China’s Priorities and Strategy in China-EU Relations”
Chen Zhimin, Dai Bingran, Pan Zhongqi y Dingchun

“Motor or Brake for European Policies? Germany’s new role in the EU after the Lisbon-
Judgment of its Federal Constitutional Court”
Ingolf Pernice

“Back to Square One - the Past, Present and Future of the Simmenthal Mandate”
SiniSa Rodin

“Lisbon before the Courts: Comparative Perspectives”
Mattias Wendel

“The Spanish Constitutional Court, European Law and the constitutional traditions common
to the Member States (Art. 6.3 TUE). Lisbon and beyond”
Antonio Lopez - Pina

“Women in the Islamic Republic of Iran: The Paradox of less Rights and more Opportunities”
Désirée Emilie Simonetti

“China and the Global Political Economy”
Weiping Huang & Xinning Song

“Multilateralism and Soft Diplomacy”
Juliet Lodge and Angela Carpenter

“FDI and Business Networks: The EU-China Foreign Direct Investment Relationship”
Jeremy Clegg and HinrichVoss

“China within the emerging Asian multilateralism and regionalism as perceived through a
comparison with the European Neighbourhood Policy”
Maria-Eugenia Bardaro & Frederik Ponjaert

“Multilateralism and Global Governance”
Mario Telo



Ne49/2011

Ne50/2011

Ne51/2011

Ne52/2011

Ne53/2011

Ne54/2012

Ne 55/2012

Ne 56 /2012

Ne 57 /2012

Ne 58 /2012

Ne 59 /2012

Ne 60 /2012

Ne61/2012

Ne 62 /2012

Ne 63 /2012

Ne 64 /2012

Ne65/2013

“Bilateral Trade Relations and Business Cooperation”
Enrique Fanjul

“Political Dialogue in EU-China Relations”
José Maria Beneyto, Alicia Sorroza, Inmaculada Hurtado y Justo Corti

“La Politica Energética Exterior de la Uni6én Europea: Entre dependencia, seguridad de
abastecimiento, mercado y geopolitica”
Marco Villa

“Los Inicios del Servicio Europeo de Accién Exterior”
Macarena Esteban Guadalix

“Holding Europe’s CFSP/CSDP Executive to Account in the Age of the Lisbon Treaty”
Daniel Thym

“El conflicto en el Artico: shacia un tratado internacional?”
Alberto Trillo Barca

“Turkey’s Accession to the European Union: Going Nowhere”
William Chislett

“Las relaciones entre la Unién Europea y la Federacién Rusa en materia de seguridad y
defensa. Reflexiones al calor del nuevo concepto estratégico de la Alianza Atlédntica”
Jesus Elguea Palacios

“The Multiannual Financial Framework 2014-2020: A Preliminary analysis of the Spanish
position”
Mario Kélling y Cristina Serrano Leal

“Preserving Sovereignty, Delaying the Supranational Constitutional Moment? The EU as the
Anti-Model for regional judiciaries”
Allan E Tatham

“La participacién de las CCAA en el disefio y la negociacion de la politica de cohesién para el
periodo 2014-2020”
Mario Kélling y Cristina Serrano Leal

“El planteamiento de las asociaciones estratégicas: la respuesta europea ante los desafios
que presenta el nuevo orden mundial”
Javier Garcia Toni

“La dimensién global del Constitucionalismo Multinivel. Una respuesta global a los desafios
de la globalizacién”
Ingolf Pernice

“EU External Relations: the Governance Mode of Foreign Policy”
Grdinne de Burca

“La propiedad intelectual en China: cambios y adaptaciones a los cdnones internacionales”
Paula Tallén Queija

“Contribuciones del presupuesto comunitario a la gobernanza global: claves desde Europa”
Cristina Serrano Leal

“Las relaciones germano-estadounidenses entre 1933 y 1945”
Pablo Guerrero Garcia



N° 66 /2013
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Ne 68 /2013

Ne 69 /2013

Ne70/2013

Ne71/2014

Ne72/2014

Ne73/2014

Ne 74 /2015

Ne75/2015

Ne 76 /2015

“El futuro de la agricultura europea ante los nuevos desafios mundiales”
Marta Llorca Gomis, Raquel Antén Martin, Carmen Duran Vizdn y Jaime del Olmo Morillo-
Velarde

“;Como sera la guerra del futuro? La perspectiva norteamericana”
Salvador Sanchez Tapia

“Politicas y estrategias de comunicacion de la Comisién Europea: actores y procesos desde
que se aprueban hasta que la informacion llega a la ciudadania espafnola”
Marta Herndndez Ruiz

“El reglamento europeo de sucesiones. Tribunales competentes y ley aplicable. excepciones
al principio general de unidad de ley”
Silvia Ortiz Herrera

“Private Sector Protagonism in U.S. Humanitarian Aid”
Sarah Elizabeth Capers

“Integration of Turkish Minorities in Germany”
Iraia Eizmendi Alonso

“La imagen de Espafia en el exterior: la Marca Espana”
Marta Sabater Ramis

“Aportaciones del Mercado Interior y la politica de competencia europea: lecciones a
considerar por otras dreas de integracion regional”
Jerénimo Maillo

“Las relaciones de la UE con sus socios meridionales a la luz de la Primavera Arabe”
Paloma Luengos Fernandez

“De Viena a Sarajevo: un estudio del equilibrio de poder en Europa entre 1815y 1914”
Alvaro Silva Soto

“El avance de la ultraderecha en la UE como consecuencia de la crisis: Una perspectiva del
contexto politico de Grecia y Francia segtin la teoria del ‘chivo expiatorio™”
Eduardo Torrecilla Giménez
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Ne 2 /2003

Ne 3 /2003

Ne1/2004

Ne 2 /2004

Ne1/2005

“El control de concentraciones en Espafia: un nuevo marco legislativo para las empresas”
José Maria Beneyto

“Anélisis de los efectos econémicos y sobre la competencia de la concentracién Endesa-
Iberdrola”
Luis Atienza, Javier de Quinto y Richard Watt

“Empresas en Participacién concentrativas y articulo 81 del Tratado CE: Dos afios de
aplicacién del articulo 2(4) del Reglamento CE de control de las operaciones de
concentracion”

Jerénimo Maillo Gonzélez-Orts

“Cinco afios de aplicacion de la Comunicacién de 1996 relativa a la no imposicién de multas
o alareduccién de suimporte en los asuntos relacionados con los acuerdos entre empresas”
Miguel Angel Pefia Castellot

“Leniency: la politica de exoneracién del pago de multas en derecho de la competencia”
Santiago Illundain Fontoya

“Dominancia vs. disminucién sustancial de la competencia ;cudl es el criterio mas
apropiado?: aspectos juridicos”
Mercedes Garcia Pérez

“Test de dominancia vs. test de reduccién de la competencia: aspectos econémicos”
Juan Briones Alonso

“Telecomunicaciones en Espafa: situacién actual y perspectivas”
Bernardo Pérez de Le6n Ponce

“El nuevo marco regulatorio europeo de las telecomunicaciones”
Jer6nimo Gonzalez Gonzalez y Beatriz Sanz Ferndndez-Vega

“Some Simple Graphical Interpretations of the Herfindahl-Hirshman Index and their
Implications”
Richard Watt y Javier De Quinto

“La Accién de Oro o las privatizaciones en un Mercado Unico”
Pablo Siegrist Ridruejo, Jestis Lavalle Merchédn, Emilia Gargallo Gonzdlez

“El control comunitario de concentraciones de empresas y la invocacién de intereses
nacionales. Critica del articulo 21.3 del Reglamento 4064/89”
Pablo Berenguer O“Shea y Vanessa Pérez Lamas

“Los puntos de conexién en la Ley 1/2002 de 21 de febrero de coordinacién de las
competencias del Estado y las Comunidades Auténomas en materia de defensa de la
competencia’

Lucana Estévez Mendoza

“Los impuestos auton6émicos sobre los grandes establecimientos comerciales como ayuda
de Estado ilicita ex art. 87 TCE”
Francisco Marcos

“Servicios de Interés General y Articulo 86 del Tratado CE: Una Visién Evolutiva”
Jer6nimo Maillo Gonzélez-Orts



Ne 2 /2005

Ne 3 /2005

N 18 /2006

N° 19 /2006

Ne 20 /2006

Ne 21 /2006

Ne 22 /2006

Ne 23 /2007

Ne 24 /2007

Ne 25 /2008

N 26 /2008

Ne 27 /2008

Ne 28 /2008

Ne 29 /2009

Ne30/2011

Ne31/2012

“La evaluacién de los registros de morosos por el Tribunal de Defensa de la Competencia”
Alfonso Rincén Garcia Loygorri

“El c6digo de conducta en materia de fiscalidad de las empresas y su relaciéon con el régimen
comunitario de ayudas de Estado”
Alfonso Lamadrid de Pablo

“Régimen sancionador y clemencia: comentarios al titulo quinto del anteproyecto de la ley
de defensa de la competencia”
Miguel Angel Pefia Castellot

“Un nuevo marco institucional en la defensa de la competencia en Espana”
Carlos Padrés Reig

“Las ayudas publicas y la actividad normativa de los poderes publicos en el anteproyecto de
ley de defensa de la competencia de 2006”
Juan Arpio Santacruz

“La intervencién del Gobierno en el control de concentraciones econémicas”
Albert Sanchez Graells

“La descentralizacién administrativa de la aplicaciéon del Derecho de la competencia en
Espafa”
José Antonio Rodriguez Miguez

“Aplicacion por los jueces nacionales de la legislacién en materia de competencia en el
Proyecto de Ley”
Juan Manuel Ferndndez Lopez

“El tratamiento de las restricciones publicas a la competencia”
Francisco Marcos Fernandez

“Merger Control in the Pharmaceutical Sector and the Innovation Market Assessment.
European Analysis in Practice and differences with the American Approach”
Teresa Lorca Morales

“Separacion de actividades en el sector eléctrico”
Joaquin M2 Nebreda Pérez

“Arbitraje y Defensa de la Competencia”’
Antonio Creus Carreras y Josep Maria Julia Insenser

“El procedimiento de control de concentraciones y la supervisién por organismos
reguladores de las Ofertas Publicas de Adquisicion”
Francisco Marcos Fernandez

“Intervencion ptblica en momentos de crisis: el derecho de ayudas de Estado aplicado a la
intervencion publica directa en las empresas”
Pedro Callol y Jorge Manzarbeitia

“Understanding China’s Competition Law & Policy: merger control as a case study”
Jerénimo Maillo

Autoridades autonémicas de defensa de la competencia en vias de extincién
Francisco Marcos



Ne32/2013

Ne33/2013

Ne34/2013

Ne35/2013

N°36/2013

Ne37/2013

Nc38/2013

Ne39/2013

N°40/2013

Ne41/2014

Ne42/2014

Ne43/2014

Ne 44/2014

Ne45/2014

Ne 46 /2014

Ne47/2014

“;Qué es un cartel parala CNC?”
Alfonso Rincén Garcia-Loygorri

“Tipologia de carteles un estudio de los 20 casos resueltos por la CNC”
Justo Corti Varela

“Autoridades responsables de la lucha contra los carteles en Espana (division de poderes y
funciones con la UE, reparto interno con las CCAA, aplicacién administrativa-judicial,
dotacién de recursos humanos y materiales).”

José Antonio Rodriguez Miguez

“Una revision de la literatura econémica sobre el funcionamiento interno de los carteles y
sus efectos econémicos”
Maria Jests Arroyo Fernandez y Begofia Blasco Torrejon

“Poderes de Investigacion de la Comisién Nacional de la Competencia’
Alberto Escudero

“Screening de la autoridad de competencia: Mejores practicas internacionales”
Maria Jests Arroyo Fernandez y Begofia Blasco Torrejon

“Objetividad, predictibilidad y determinacién normativa. Los poderes normativos ad extra
de las autoridades de defensa de la competencia en el control de los cérteles”
Carlos Padrés Reig

“La revision jurisdiccional de los expedientes sancionadores de cérteles”
Fernando Diez Estella

“Programas de recompensas para luchar contra los carteles en Europa: una comparativa con
terceros paises”
Jerénimo Maillo Gonzalez-Orus

“La criminalizacién de los carteles en la Unién Europea”
Amparo Lozano Maneiro

“Posibilidad de sancionar penalmente los cérteles en Espafia, tanto en el presente como en
el futuro”
Alvaro Mendo Estrella

“La criminalizacién de los hardcore cartels: reflexiones a partir de la experiencia de EE.UU.
y Reino Unido”
Maria Gutiérrez Rodriguez

“La escasez de acciones de dafios y perjuicios derivadas de ilicitos antitrust en Espafa, ;por
qué?”’
Fernando Diez Estella

“Cuantificacion de danos de los carteles duros. Una vision econémica”
Rodolfo Ramos Melero

“El procedimiento sancionador en materia de cérteles”
Alfonso Lamadrid de Pablo y José Luis Buendia Sierra

“Japanese Cartel Control in Transition”
Mel Marquis y Tadashi Shiraishi



Nc48/2015 “Una evaluacién econémica de la revision judicial de las sanciones impuestas por la CNMC
por infracciones anticompetitivas”
Javier Garcia-Verdugo

Ne49/2015 “Therole of tax incentives on the energy sector under the Climate Change’s challenges”
Pasqueale Pistone e Ifaki Bilbao



Serie Economia Europea

Ne1/2001

Ne 1/2002

Ne 2 /2002

Ne 3 /2002

Ne1/2004

Ne 2 /2004

Ne 3 /2004

Ne 1/2005

N°9 /2006

Ne° 10/ 2007

Ne11/2008

“Impacto econdmico de la inmigracién de los Paises de Europa Central y Oriental a la Unién
Europa”
Mza del Mar Herrador Morales

“Andlisis de la financiacién de los Fondos Estructurales en el &mbito de la politica regional
de la Unién Europea durante el periodo 1994-1999”
Cristina Isabel Dopacio

“On capital structure in the small and medium enterprises: the spanish case”
Francisco Sogorb Mira

“European Union foreign direct investment flows to Mercosur economies: an analysis of the
country-of-origin determinants*
Martha Carro Fernédndez

“;Es necesario reformar el Pacto de Estabilidad y Crecimiento?”
Ana Cristina Mingorance

“Perspectivas financieras 2007-2013: las nuevas prioridades de la Uni6én Europea y sus
implicaciones en la politica regional”
Cristina Serrano Leal, Begonia Montoro de Zulueta y Enrique Viguera Rubio

“Stabilisation Policy in EMU: The Case for More Active Fiscal Policy”
Maria Jests Arroyo Ferndndez y Jorge Ux6 Gonzélez

“La negociacion de las perspectivas financieras 2007-2013: Una historia de encuentros y
desencuentros”
Cristina Serrano Leal

“La cuestion agricola en las negociaciones comerciales multilaterales”
Ana Fernandez-Ardavin Martinez y M2 Angeles Rodriguez Santos

“El modelo de desarrollo finlandés y su posible adaptacion a los paises del Este”
Zane Butina

“La estrategia de Lisboa como respuesta de la UE a los retos de la globalizacién y al
envejecimiento de su poblacién”
Miguel Molt6 Calvo






Serie del Centro de Estudios de Cooperacion al Desarrollo

Ne1/2003

Ne1/2004

Ne 2 /2004

Ne 3 /2004

Ne 4 /2004

Ne 1/2005

Ne1/2008

Ne 2 /2008

Ne° 3 /2008

Ne 4 /2009

Ne 5/2009

Ne 6 /2009

Ne 7 /2009

Ne 8 /2009

N°9 /2009

“Papel de la UE en las recientes cumbres internacionales”
Moénica Goded Salto

“La asociacién Euro-Mediterranea: Un instrumento al servicio de la paz y la prosperidad”
Jests Antonio Nuifiez Villaverde

“La retroalimentacién en los sistemas de evaluacién. Experiencias en la cooperacién al
desarrollo*
José Maria Larri Ramos

“Migraciones y desarrollo: propuestas institucionales y experiencias practicas”
Carlos Giménez, Alberto Acosta, Jaime Atienza, Gemma Aubarell, Xabier Aragall

“Responsabilidad social corporativa y PYMES”
Amparo Merino de Diego

“Larelacion ONG-Empresa en el marco de la responsabilidad social de la empresa”
Carmen Valor y Amparo Merino

“Dos modalidades de evaluaciéon: evaluaciones de impacto aleatorias y evaluaciones
participativas”
José Maria Larri Ramos y Jorge Lugris Llerandi

“A system not fit for purpose?”
Sven Grimm

“El fortalecimiento institucional de la sociedad civil: principal desafio de la cooperacién
internacional”
Ramoén E. Daubén

“Larelacion entre las instituciones y el desarrollo econémico de las naciones”
Pablo Bandeira

“El desarrollo institucional en el contexto de la ineficacia de la ayuda oficial: valoracién critica
y propuestas de accién”
Pablo Bandeira

“El fortalecimiento de capacidades y el apoyo al desarrollo desde las bases: la experiencia de
la RedEAmérica”
Rodrigo Villar

“Mind the gap: Addressing the “Delivery Challenge” in EC Development Cooperation”
Jean Bossuyt

“De la reforma politica en nuevas democracias: aspectos sistémicos e institucionales y calidad
de la democracia”
Manuel Alcdntara Sdez y Fatima Garcia Diez

“Algunas limitaciones metodolégicas para analizar la gobernabilidad”
Miguel Fernandez Trillo-Figueroa



Ne10/2009

Ne11/2010

Ne12/2010

Ne13/2010

Ne 14 /2010

Ne 15/2011

Ne 16/2012

Ne 17 /2012

Ne 18/2012

Ne19/2013

Ne20/2013

Ne21/2013

N0 22/2014

N0 23 /2014

Ne24/2014

Ne 25/2014

“Fortalecimiento de la sociedad civil para la accién puiblica y la gobernanza democrética en
contextos de desarrollo”
Gonzalo Delamaza

“La gestion de la informacion en organizaciones de desarrollo Vol. 1 y Vol. 2”
Rodriguez - Ariza Carlos

“;Mds es mejor?”
Larru, José Maria

“Civil society capacity building: An approach in Uganda”
Groenendijk, Kees

“El futuro de la cooperacién europea al desarrollo: ;Buscar soluciones globales o volver a un
nicho para 2020?”
Sven Grimm y Erik Lundsgaarde

“Dos métodos de evaluacidn: criterios y teoria del programa”
Juan Andrés Ligero Lasa

“Guia para el uso de herramientas de medicion de la calidad de las instituciones publicas en
la cooperacién internacional”
Pablo Bandeira

“Fortalecimiento institucional y desarrollo: herramientas practicas para los actores de la
cooperaciéon”

Daniel Gayo, Carlos Garcimartin, Roberto Pizarro Mondragén, Eloy Bedoya, Xavi Palau,
Graciela Rico, M@ Jests Viton y Esther del Campo

"Cooperacion técnica para el fortalecimiento institucional: herramientas practicas para
fomentar sus resultados”

Luisa Moreno, Luis Camara, Juan Ramoén Cafadas, Fernando Varela, Cristina Ferndndez,
JordiMontagud O’Curry, Inmaculada Zamora

“Governance matters. Algunas lecciones aprendidas en proyectos de fortalecimiento
institucional”
Ana Fernandez-Ardavin, Désirée Simonetti y Fernanda Villavicencio

“Laintegracion de la evaluacion en el ciclo de las intervenciones de las ONGD”
José Marfa Larra y Maria Méndez

“El fortalecimiento de las instituciones publicas en América Latina: situacién actual y retos”
Pablo Bandeira

“Un marco de referencia para las ONGD en la construccién de instituciones para el
desarrollo”
Déborah Itriago

“10 desafios que enfrentan las ONGD en el fortalecimiento institucional para el desarrollo”
Déborah Itriago

“Calidad y utilidad de las evaluaciones en la Cooperacién para el Desarrollo en Espafa”’
Rafael Monterde Diaz

“La Uni6én Europea y la Agenda de Desarrollo post-2015”
José Maria Larrti y Javier Sota



Ne26/2014 “El seguimiento externo orientado a resultados (SER): una buena préctica para aumentar la
eficacia de la ayuda al desarrollo”
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Abstract: The study of the concept of “environmental tax” included in the
GBER and in the guidelines, checked against the notion of “energy tax”,
demonstrates that in the field of State aid a specific legal configuration is
used. The latter stems from the reference to both the taxable base and the
beneficial effects -from an environmental point of view— obtained from the
tax concerned. In the opinion of some researchers, this way of articulating
the concept of “environmental tax” causes a wide area of legal uncertainty
and the exclusion of certain energy taxes and its incentives which fall
outside environmental policies. However, other researchers point out that
the Energy Taxation Directive covers almost all the relevant energy taxes and
thus, the concept of “environmental taxes” together with the characterisation
of harmonised energy taxes as environmental would provide enough
certainty in this regard. Besides, the environmental protection effect should
not be proven but it is construed by law in all relevant cases and so are the
transparency and incentive effect.
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